IN THE FEDERAL HIGH COURT OF NIGERIA

IN THE LAFIA JUDICIAL DIVISION

HOLDEN AT LAFIA

ON TUESDAY, THE 4'" DAY OF FEBRUARY, 2025
BEFORE HIS LORDSHIP, HON. JUSTICE M.O. OLAJUWON

JUDGE

SUIT NO: FHC/LF/FHR/48,/2024

BETWEEN:

1. OLUMIDE BABALOLA, ESQ. .....................__| APPLICANT

AND

1. ATTORNEY GENERAL OF THE FEDERATION... RESPONDENT

JUDGMENT

By an Originafing Summons dated the 220d July, 2024, but filed on the
231¢ July, 2024, the Applicant formulated the following questions for
determination:

I. Whether or not the provisions of Section 370 of the Criminal
Code; Section 387 of the Penal Code (Northem States) and

Section 384 of the Penal Code Act criminalizing bigamy interfere
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Upon the lavourable Qetermination of
Applicant seeks

ihe above questions
the foi!owing reliefs:

1. A DECLARAT!ON that Section 370 of
criminc:lizing Bigamy, unjustifigb|
priv

the Criminal

\ |
Y Interferes with the nght

Qacy of Nigerian Cifizens Contrary to Sections 37 and 45 of th
Constitution of the Federql Republic of N

ligeria, 1999 and is

thereby Unconstitutional, null and void,

2. A DECLARATION that Section 387 of the Penal Code (Northe

States) criminoliﬂng bigamy, unjustifiably interferes with the righi

10 privacy of Nigerian citizens contrary to Sections 37 and 45 of

the Constitution of the Federal Republic of Nigeria, 1999 and s
thereby unconstitutional, null and voiq.

3. A DECLARATION that Section 384 of the Penal Cc

e Act
criminalizing Bigamy, unjustifiably interferes with the right 1o
privacy of Nigerian citizens contrary to Sections 37 and 45 of the
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who, having a husband or wife living, marries in any
JCh marriage is void by reason its taking place du

N of ence and fshelll be punished with imprisonment for a term
Mtéﬁ ‘may extend to seven years." (This is @ wrong quote]

Section 384 (1) of the Penal Code Act provides:

'V }‘@ieﬂ.rerﬁaviﬁgﬁhusbc:nd or wife living marries in a case in which
iage is void by reason of its taklng plc:lce during the life of that

pﬁvacyﬁ, Cﬁum\el cn‘ed ‘rhe Ceurf of Appeal case of AVOP PLC V. AG,
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ENUGU STATE (2000) FwLR (PT. 8

) 255, where the term “interfere" was
defined to mean:

“(1) To meddle; (2) To getin the way of:

(3) Hinder; (4) Come into
collision or Opposition:

(5) Intervene: (6) Take part",

Counsel contended that the notion of privacy covers the ¢

lecision to
Marmy more than one spouse and

ihat those provisions of the laws

meddie with one's PErsonal choices in relation to the number of

SPOUses one may wish to marry.

Counsel cited the American case of OBERGEFELL
DIRECTOR, OHIO DEPARTMENT OF HEALTH (2015) 576 U.
Supreme Court of the United States held that:

V. HODGES,

3., where the

It would be contradictory “io recognise a right of privacy with

r'espect to other matters of family life and not with respect to the

decision to enter the relationship that is the foundation of the family in

OuUr society." Choices about marriage shape an individual's destiny.

As the Supreme Judicial Court of Massachusetts has explained

pecause “it fulfils yearnings for security, safe haven, and connection

that express our common numanity, civil marriage is an esteemed

institution, and the decision whether and whom to mary is among
life's momentous acts of self-definition."” The majority suggests that

“there are other, more instructive precedents” informing the right to

marry. Although not entirely clear, this reference seems to comrespond
to a line of cases discussing an implied fundamental ‘right of
9
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| In the interest

: of dl?-*fenc:e
e ilid - ) + Public safety, |
mor r Public health; o Y. public order, public

Nigerian reality,

NIGERIA LIMITED
the Supreme Court held that:

> iec on the case of SIMEON KUFORIJI V. v.v.p.
‘ ‘JL ].3 LFELR:']716 (SC). where

“Although it Qppears to be a dead letter, the offence of bi

| gamy
is still in our statute book and it

is the law that not only must the
legal marriage and the unlawful marriage be strictly proved, the

burden of proof of the offence alleged in this civi proceedings

must be discharged in g manner no less than is required fo
convict in criminal trials.”

' 'ﬁmnsel_'ﬂrgued that the word ‘dead letter’ used by the Apex Court

I I. ~in the above decision Presupposes a law that has lost its force or
~ authority and, hence no longer relevant. Counsel submitted that the
provisions of the law in question are of no practical use and are also
not reasonably justifiable in a polygamic democratic setting i

Nigeria,

Ke

He urged this Court to resolve the issues in favour of the Applicant.

11










Ageisivoid" and “subject to any customary law in which extra-

narital sexual intercourse is recognised as a criminal offence”,

Bigamy and adultery as offences that Sections 370 of the Criminal

Code, 387 and 384 of the Penal Code are applicable.

|t is the submission of Counsel that the phrase “in any case in which
such marriage is void" contained in both Sections 370 of the Criminal
Code and 384 of the Penal Code has created room for placing
restrictions on the applicability of the offence of bigamy, while the
phrase in Section 387 of the Penal Code which reads “subject to any
customary law in which extra-marital sexual intercourse is recognised
as a criminal offence” applies to sociefies in which either custom -‘:)r

belief considers adultery as an offence.

Counsel contended that the above arguments are in line with the
right to freedom of thought, conscience and religion provided for in

Section 38 of the Constitution, as follows:

“Every person shall be entitled to freedom of thought,

conscience and religion, including freedom to change his

LI
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xreligion or belief, and freedom (either alone orin community with
oifers, and in public orin private) to manifest and propagate his

gveligion or belief in worship, teaching, practice and

observance."

EJ-’@@unsa argued that the law is frite that conviction can only lie where

offences are clearly defined and punishment prescribed for same |
awitten law in Nigeria. Counsel referred this Court to Section 36 (12

of the Constitution, which reads:

“Subject as otherwise provided by this Constitution, a person shall not
be convicted of a criminal offence unless that offence is defined and
the penalty therefore is prescribed in a written law; and in this
subsection, a written law refers to an Act of the National Assembly or
a law of a state, any subsidiary legislation or instrument under the

provision of a law"

Counsel argued that Section 36 of The Constitution stated above
validates the position of the Respondent that Sections 370 of the
Crnminal Code, 384 and 387 of the Penal Code dealing with bigamy
and adultety, do not interfere with the right to private and family life
of the citizenry, contrary to Applicant’s claim that they contfravene

Section 37 of The Constitution.

Counsel submitted that whenever a section in any law allegedly

contravenes the provision of The Constitution, only the section of the
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law in contravention and the
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controversy will be placed side b

h
(D

confroversy as alleged. He referred

o b

SOLOMON OKEDARA V. ATTORNEY-GENERAL OF THE FEDERATION
(2019) LCN 12748 (CA), where the Court held

Court in this circumstance is to

lay the arficle of the Consfitufion which is invoked beside the siaivie

which is challenged and to decide whether the latter squares with the

former.....this court neither approves nor condemns any legislative

policy”

Counsel submitted that when Sections 370 of the Crimina! Code, 3564
and 387 of the Penal Code are placed side by side Sections 37 anc

45 of the 1999 Constitution, it will be seen that there is NO conflict of

controversy created. Counsel further submitted that the relevan

sections of the Criminal Code and Penal Code contain phrases of

liberality against compulsion, which align with the right to freedom of

thought, conscience and religion.
Counsel reproduced Sectfion 45 of the Constitution thus:

(1) Nothing in sections 37 38, 39, 40 and 41 of this Constitution
shall invalidate any law that is reasonably justifiable in @

democratic society
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B oUnsel contended that Secfions 370 of the Criminal Code, 384, ai

387 of the Penal Code crminalising bigamy and adulien

reasonably justifiable in a democratic society such as Nigeria, as sorm
communities practising certain beliefs see bigamy and adultery, as
offences against public morality which must be regulated. COUMNs=
submitied that it is fo protect the sanity of those communities ci 1
religious beliefs which consider bigamy and adulfery as offences that

its

1rdd r’_;l‘I[f-,L'Ii:JH’ i€

the Nigerian Government made laws in that regc

powers to do so.
Counsel submitted that the Government of the Federal Republic of
orities from the Nigerian reople

d section 14 of the Comstifuﬁcm

(s omended] which

Nigeria derives all its powers and auth

o whom sovereignty belongs. He cite
states:

of the Federal Republic of Nigeria 1999
based on the

“14. (1) The Federal Republic of Nigeria shall be a State

justice.

clared that:
le of Nigeria from
its powers and

principles of democracy and social
(2) It is hereby, accordingly, de

(a) sovereignty belongs to the peop
this Constitution derives all

whom

government through
authority:
(b) the security and welfar

purpose of government: and
the people in their government shall be

e of the people shall be the primary

(c) the participation by

ensured in accordance with the provisions of this Constitution.

18
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(3) The composition of the Government of the Federafion or any
of its agencies and the conduct of jts affairs shall be carried out
in such a manner as to reflect the federal character of Nigeria
and the need to promote national unity, and also to command
national loyalty, thereby ensuring that there shall be no
predominance of persons from a few State or from a few ethnic
or other sectional groups in that Government or in any of its

agencies.

(4) The composition of the Government of a State, a local
government council, or any of the agencies of such Government
or council, and the conduct of the affairs of the Governmeni Of
council or such agencies shall be carried out in such manner as
to recognise the diversity of the people within ifs area of authority

and the need to promote a sense of belonging and loyalty

among all the people of the Federation.

Counsel argued that pursuant fo the foregoing provision of The

Constitution, for the Federal Government of Nigeria to operate a stare
based on principles of democracy and social justice, regard must be

had to the principle that governance belongs to the people of Nig
and is not about an individual's interest which lacks the vires fo
represent the entire interest of all Nigerians. Counsel added that the
applicability of the Criminal and Penal Codes recognises the cultures
and beliefs of the people and works?"’rowc:rds safeguarding and

eria

protecting those beliefs and culfures.
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tes Minal Code, Section 387 of the p o e
). and Section 384 of the e

infiinges on the right

Nigerian Constitution.

Penal Code A ot

[, L arguing the
Plivacy guaranteed by Sectio,
The Applicant argues that the ¢

e i

lecision fo n

Privacy and b . d by the rigl
hat ciminalizing bigamy interferes with ST

contends i -
that Privacy includes the right to make personal ¢

o : :
out marriage without government interferenc

ce. The Applicant

i PO -
o gues that the criminalization of pigamy is not justifiable under

Section 45 of the Constitution, which allows for laws that are
reasonably justifiable in a democratic society and that the law against
Bigamy is outdated and irelevant in the current societal contfext,
Citing a Supreme Court case that refers to the law as a ‘dead letter’.
Applicant has prayed this Court to declare the said Sections

unconstitutional, null and void, and strike out same from the laws.

The Respondent contends that the Sections of the Criminal and Penal
Codes in issue do not contravene constitutional rights to privacy and
family life, as they are applicable only in communities or sifuations
where custom or religion regards bigamy and adultery as offences.
The party argues that the relevant sections of the Criminail and Penal
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es contain phrases of liberality against compulsion, in line

o[ 1o Ny

fiL ) 1

Vi

pireedom of thought, conscience, and reli gion.
gigues that Sections 370, 384, and 387 of

’r s
the Criminal and Pe

[ 0 protect
I pUblic morality and align with freedom of thought, conscien:
religion. The Respondent submits that the conviction for
offences can only occur where such offences are clearly defined and
prescribed in written law, as per Section 36(12) of the Constitution and
concluded by asserting that there is no conflict between ihese

sections and the constitutional provisions.

To determine the issue, | will reproduce the Sections of the laws
referred to for ease of reference.
section 370 of the Criminal Code:

Any person who, having @ husbanad or wife living, marries in_any

case in which such marriage is void by reason of its taking place

during the life of such husband or wife, is guilty of a felony and is

liable to imprisonment for seven years. (Emphasis mine)

This section does not extend to any person whose marriage wifh
such a husband or wife has been dissolved or declared void by a
court of competent jurisdiction, nor to any person who contracts a
mariage during the life of a former husband or wife, if such
husband or wife, at the time of the subsequent marriage, shall have

been absent from such person for the space of seven years, and
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aw In which exird:-

"L;'*-“'f.f.'-".*:l:“i gs a criminal offence. Nas

3 person who is not and whom he knows of

sve is nof Jh‘# wifel such sexual intercourse not
offe 1’“3,;1 s guilty of the offence of adultery

d with imprisonment for a term which may
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1) Nothing in sections 37, 33, 39, 40 and 41 of this Consfifution

w that is reasonably justifiable in g

shall invalidate any la
democratic society

(a)

in the interest of defence, public safety, public

order, public morality or public health; or

for the PUrpose of Protecting the rights and
freedom or other persons

(b)

(2) An act of the National Assembly shall not be invalidated by

periods of
emergency, of measures that derogate from the pro

section 33 or 35 of this Constitution:

reason only that it Provides for the taking, during

visions of

but no such measures shall e taken in pursuance of any such

act during any period of emergency save fo the extent that

those measures are reasonably justifiable for the purpose of
dealing with the situation that exists during that period of

emergency:
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‘ m The specific aspects of

e ...i' ects have not been specified. A
' "" = i" m body, his life, his person

2ts m (including plans and

Blahionships, character, possessions
"i ﬂ'll cifizen should be understood
el g his maritol life.

. 2 T
 nonwestrictive and liberal approach
]

Hizens as including the privocy of all their

A being in the case of Medical and Dental

unal Vs, Okonkwo (2001) 5 NSCQR 650 o
| Sihe right to privacy implies a right 1o

ience _ﬁm belief and practice
; and one's body from
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ife, is Quilty of g felony and |
Y and s

ction does
not ext
'@ husband o end to any person wWhose marriage wit
rwife has been dissolved of declc “of
A

it of com red void by a
Petent jurisdiction, nor to any person wi :
nw

marriage durin ! N0 contracts a
_ 9 the life of a former husband or wife, if |
’ sUCH

f"-'_ usband or wife,
at the time of the subsequent marriage, shall have

‘been abse
n
t from such person for the space of seven years, anc

shall not ha
| ve been heard of by such person as being alive within
that time " \ &

From the abov ici
e, the provision does not apply to every married person.
it applies only to any individual who enters into a marriage while sfil
having a spouse alive, in any case or any situation where thai

marriage is deemed invalid due to if being conducted during the

lifetime of his/her existing spouse. "Any case or any situation’’, as

stated, could be where a person has chosen to marry under a law, a.

custom, or a condition that stipulates that marrying another person

e is alive is considered an illegality. For instance,

chosen to contract a marriage under the Marriage

me of a

while the spous
someone who has

Act, which Act re
ony. Where one party was previously mar
is void. Another

quires that both parties be single at the ti
marriage cerem ried, and
was not dissolved, any new marriage |

that marriage
stom that considers

en someone has married under a cu
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ancther mariage fo anothe Rerson while the spouse is still alive an
Hegality,

The other pan of the sections deal with what Is not c onsidered as

Bigamy and is of no issue

Section 387 (1) of the Penal Code

(Northern States) provides that:

“Whoever being a man subject to any cuslomary law in which

has sexual intercourse with a person who is not and whom he knows
Qr has reason to believe is not his wife, such sexual intercourse not
amounting to the offence of rape, is guilty of the offence of adultery
and shall be punished with imprisonment for a term which may
extend to two years or with a fine or with both.” (Emphasis mine)

This Section also only applies to a man who is subject to a customary
law in which extra-marital sexual intercourse is recognised as a crime
and not every married man. It follows that if the custom of such a man
does not criminalise extra-marital intercourse, he will not be guilty of
committing a crime, except it amounts to rape.

Soin all, the phruses 'in any case in which such marriage is void' o
law in which sttr_mthL_s_m

' indicate that these
ons apply only in circumstances or communities where custom or
ion regards bigamy and adultery as offences.
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by the association. As stated by the Counsel to the Applicant in
paragraph 11 of his address. relying on the case of Medical Dental

Practitioners Disciplinary Tribunal V. Dr, John Okonkwo (Supra), the

sum total of the rights of privacy and freedom of thought, consclence
' | or religion which an individual has, putinanutshell, is that an individual
: should be left alone to choose a course for his life. If he has chosen @
mamage under the Mariage Act, which frowns at bigamy, he has
chosen a course for his life with the consequence of sticking with the
benefits and disbenefits of his choice. The same thing applies to a

person who has chosen to be a part of an association, as stated
i}
eqriier.

I hold therefore that the Criminal and Penal codes in issue have not in
any way interfered with the right to privacy.
! _

On issue two, Section 45 of The Constitution has provided that nothing
in Sections 37, 38, 39, 40 and 41 of the Constitution shall invalidate any
law that is reasonably justifiable in a democratic society, in the interest
of defence, public safety, public order, public morality or public

healih; for the purpose of protecting the rights and freedom of other
persons.

The gquestion would then be whether the offence of bigamy is
justifiable in a democratic state like Nigeria. Applicant has -:::rgq'ed
that there is no justification for retaining such provisions in Nigerian

~ laws. more so that Lagos State as well as some other African Countries

U CLRVEIED TRUE COpY




have expunged same from their laws. Applicant has even gone
ahead fo state that the criminalization of bigamy is outdated. |
disagree with the Applicant. As | mentioned under issue one, bigamy
and adultery, addressed in the Criminal and Penal codes, are seen as
justifiable within communities, religions, cultures or thoughts that
regard these provisions as essential for upholding public morality. They
help sustain societal values and cultural diversity. Consequently, issue

, two is also resolved against the Applicant even as this Court holds that
the provisions of Section 370 of the Criminal Code; Section 387 of the

. Penal Code (Northem States) and Section 384 of the Penal Code Aci
criminalizing bigamy are justifiable in a democratic setting like Nigeria

under Section 45 of The Constitution.

In view of the foregoing, | hold that the Applicant’s Application fails in

its entirety and same is dismissed by this Honourable Court.
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